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NRA TAX WITHHOLDING AND REPORTNG MATRIX

http://www.da.ks.gov/ar/genacct/NRA/NRATAXWITHHOLDINGANDREPORTINGMATRIX.xlsx
IRS FORMS AND PUBLICATIONS

http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx
DA-35NRA

http://www.da.ks.gov/ar/genacct/NRA/DA35NRAFORMNEW.xlsx
Payee Identification Numbers
Any recipient whose income is effectively connected with an U.S. trade or business may obtain and furnish you with an U.S. taxpayer identification number (TIN). If the nonresident alien does not have a TIN he may apply for one. The payee's TIN may be any of the following.

· Social Security Number (SSN) - use Form SS-5 to apply for a SSN.  The Social Security Administration will tell the individual if he or she is eligible to get a SSN.

· Individual taxpayer identification number (ITIN) - use Form W-7.  If the individual is ineligible for a SSN they must apply for an ITIN.

For additional information concerning these forms, see IRS Forms and Publications at http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx
The agency will be responsible for entering the payee ID, name and address information into the SMART vendor file. .

The address to set up in the vendor file should be the address where the warrant is to be mailed. The address for mailing of the annual 1042-S form will be contained in the State’s database customer file.

If a foreign payee is being reimbursed for travel expenses a scholarship, or a nonservice agreement only and his payment is neither taxable nor reportable, then a dummy ID number may be set up in SMART using the F number series. Example F12345678. .

Income Sourcing
A. U.S. Source Income – General Income

The rules used to determine the threshold question of whether an individual should be treated as a “U.S. resident” or a “nonresident alien” for tax purposes are complex. Many differences exist between how the U.S. taxes these two categories of foreign visitors. Perhaps the most important difference is that U.S. resident aliens, like U.S. citizens and permanent resident aliens, are taxed on their worldwide income while nonresident aliens are taxed only on income they receive from U.S. sources (typically referred to as “U.S. source income”). The distinction between “U.S. source” or “Foreign source” income is extremely important to institutions making payments to foreign nationals because very different rules apply depending on how the payment is classified.

Residency

Determining residency for tax purposes:

A.
Green Card Test 

Does the individual have a Green Card?

-
Aliens who have a Green Card are Resident Aliens for tax purposes.

B.
Substantial Presence Test
The individual must pass both the 31-day and 183-day tests to be considered a resident alien for tax purposes.

· 31-day test:

· Was the individual present in the U.S. 31 days during current year?


-
183-day test

· Current year days in U.S. x 1=
days

· First preceding year days in U.S. x 1/3=
days

· Second preceding year days in U.S. x 1/6=
days

· Total days in U.S.=
days

If “Total days in the U.S.” equals or exceeds 183 days, the individual has passed the 183-day test.

C.
Exception to 183 day test:   


-
DO NOT count days in which the individual was an “exempt individual”

· Definition of Exempt Individual:

1.
Teacher, trainee, researcher on J or Q visa is an exempt    individual for the first two calendar years in the U.S.


2.
Student with F, J, M, or Q visa is an exempt individual for the first five calendar years in the U.S.

NOTE:  The term “exempt individual” simply means the individual will be exempt from counting days toward the calculation of substantial presence test. The term does not mean the individual is exempt from having federal or FICA tax withheld.

If the individual answers “yes” to the Green Card test or exceeds 183 days in the Substantial Presence test, he is considered a resident alien for tax purposes.

Nonresident to Resident Status in Same Year
If a nonresident alien student becomes a resident during the year, count him/her as a resident for the entire calendar year. Per the IRS, when a person changes from a resident alien to a nonresident alien, the residency takes effect the 1st day of the calendar year they were in this country.

If an individual receives a payment while they are outside of the U.S. and then comes into the U.S., they will be considered a nonresident prior to his entrance in the U.S. and a resident thereafter. In this case he could get a 1042-S and a 1099, both in the same year. Once they become a resident they are subject to Social Security Taxes.
The type of Visa under which the aliens are in the U.S. can have a factor in the above determinations. The cases mentioned above are based on someone in this country under a J1 Visa.

A vendor, who is in the process of establishing residency, will be treated as a nonresident until residency takes effect.

Personal Exemption Calculations

To reduce the income tax withheld from taxable scholarships, a nonresident alien is entitled to claim one personal exemption.  The exemption amount is the same personal exemption allowed for U.S. residents.  When applying the personal exemption to a scholarship, the exemption must be prorated if the student is in the U.S. for less than a full calendar year.  In situations where a nonresident alien student has compensation from employment and a scholarship, the personal exemption can be claimed only in connection with one source of income.

For the current year exemption amount and the current year daily prorated rate see additional information concerning IRS Publication 515 at http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx
Tax Treaties
The United States has income tax treaties with a number of foreign countries. Under these treaties, residents of foreign countries are taxed at a reduced rate or are exempt from U.S. income taxes on certain items of income they receive from sources within the United States. These reduced rates and exemptions vary among countries and specific items of income. Details concerning country specific tax treaties can be found in IRS Publication 901, which can be reached through http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx
Certification Of Foreign Status

A certification of foreign status is necessary to support the accuracy of reporting and tax treaty application.  The IRS Form W-8 BEN is frequently used to support decisions concerning the withholding of taxes from payments to non-resident alien.  Current forms and instructions can be found through the link for W-8BEN noted in http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx
The form W-8 should not be submitted to the IRS, instead it should be kept on file in your agency.

IRS Acceptance Agent Agreements

State agencies may become Acceptance Agents for the purpose of facilitating the completion and submission of ITIN requests through IRS Form W-7.  Fulfilling this role may allow the agency to act on behalf of the non-resident alien and may expedite the process of obtaining a federal recognized identification number.  If an agency is interested in learning more about the application process to become an IRS Acceptance Agent and facilitate W-7’s on behalf of non-resident aliens, please visit

http://www.irs.gov/businesses/small/international/article/0,,id=96671,00.html
 Payments to Nonresident Aliens

Certain payments made to or on behalf of a nonresident alien must be reported to the Internal Revenue Service. In addition, all reportable payments are subject to federal and state income tax withholding unless they are specifically exempted by the U.S. tax law, or by an income tax treaty.  Payments requiring tax withholding are taxed at 19% (14% federal, 5% state) for scholarships/fellowships and 35% (30% federal, 5% state) (or graduated withholding rates depending on the type of payment or tax treaty provisions) for all other payments.

Before you can determine how to tax a particular payment to a nonresident alien, you must first determine the nature of the payment (wages, independent contractor payment, scholarship/fellowship, etc.)

A. Compensation v. Scholarship/Fellowship Grant


Whether a payment made to a nonresident alien to study or conduct research should be treated as compensation for services rendered or as a scholarship/fellowship grant is of critical significance. If the payment is treated as compensation paid to a nonresident alien employee, tax must be withheld at the standard graduated rates applicable to U.S. citizen employees1 with certain restrictions. If the payment is compensation paid to an independent contractor (for example, a visiting lecturer), tax must be withheld at a 35% rate.2 If the payment is treated as a scholarship/fellowship grant, some or all of the grant payment may be excludable under section 117 and the taxable portion may be subject to tax withholding at a reduced rate of 19%. If the payment represents any other type of payment (e.g., royalty, dividend, interest, etc.) withholding will be required at the standard nonresident alien tax rate of 35%. 3 All of these conclusions, of course, are subject to any exclusion allowed under the Internal Revenue Service Code and/or exemptions or modifications allowed by income tax treaties.

B.

Gift v. Scholarship/Fellowship Grant or Compensation

It is quite difficult to successfully treat a payment to a nonresident alien individual for education or training as a “gift” instead of as a scholarship/fellowship grant. Also, if the recipient is an employee, the payment cannot qualify as a gift under section 102, although it could be exempt as a de minimis fringe benefit4 or as a qualified employee achievement award.5 If a payment is treated as a gift, however, the withholding agent does not have to withhold any tax because under section 102 the entire gift is excludable from the recipient’s income.6
A. Loan v. Scholarship/Fellowship Grant or Compensation

Under general principles of U.S. tax law, the receipt of loan proceeds does not result in taxable income. Therefore, if a scholarship/fellowship payment made to a foreign individual can be characterized as a scholarship “loan,” the total amount of the loan is tax free to the recipient, not just the “qualified scholarship” amount that might be excludable under section 117.

Whether a payment should be treated as a scholarship/fellowship grant or a nontaxable loan is a question of fact that depends on the circumstances of each case. Generally speaking, the IRS will conclude that a “true” loan exists where the recipient (“borrower”) has a legally binding obligation to repay the amount. The same “bona fide obligation to repay” principles apply if the individual to whom the loan is made is an employee. If treated as a loan, no withholding is required because the loan is not treated as taxable income to the recipient.7 If, however, the loan is “forgiven,” the amount is considered to be income to the individual at the time it is forgiven, and taxable at the standard nonresident alien tax rate of 35 percent.

B. Prize or Award v. Scholarship/Fellowship Grant

Whether an amount is considered a “prize or award” or a “scholarship or fellowship” is dependent upon the nature of payment. If the payment is based on a past accomplishment or activity, it will generally be considered a prize or award. However if the payment is for a future or continuing educational activity that does not require the performance of a service, it will generally be considered a scholarship or fellowship.

If the payment is considered to be a prize or award, a 35 percent rate of withholding will apply. Also, there are currently no income tax treaties that allow a tax exemption for prizes or awards.

1 Section 1441(c)(4); Treas.. Reg. 1.1441-4(b)(1)(I). 


2 Section 1441(a).


3 Section 1441(b).


4 Section 132(a)(4) and (e).


5 Section 274(j).


6 Section 1441(b).


7 Section 1441(b).





This information was obtained from Donna E. Kepley’s book titled, Nonresident Alien Tax Compliance: A Guide for Institutions Making Payments to Foreign Students, Scholars, Employees, and Other International Visitors. 























  


Business Travel Exemptions











The Offices of Internal Revenue Service (IRS) Associate Chief Counsel (EB/EO) and Associate Chief Counsel (International) in Washington, D.C., in mutual consultation have informally agreed that the so called “accountable plan rules” and the working condition fringe benefit rules allowed by sections 62, 132, 162, 274 of the Internal Revenue Code are applicable to nonresident alien individuals as well as to U.S. citizens and resident aliens.  This means that payments made to, or on behalf of, nonresident alien individuals for the purpose of defraying or reimbursing the travel and lodging expenses of such nonresident alien individuals are excludible from the gross income of such nonresident alien individuals and are not reportable to the IRS by the payors of such payments, on the condition that the requirements of the accountable plan rules are met.





The requirements of the accountable plan rules require that the payee must (1) establish the business purpose and connection of the expenses; (2) substantiate the expenses claimed to the payor within a reasonable period of time; and (3) return any amounts to the payor which are over and above the substantiated business expenses within a reasonable period of time.  Amounts which are over and above the substantiated business expenses, or which are not accounted for within a reasonable period of time, are reportable to the IRS on form W-2 and are subject to withholding of employment taxes (or are reportable on form 1042-S and are subject to section 1441 withholding, as the case may require).





Travel and lodging reimbursements may also fall under the definition of employee working condition fringe benefits as defined by section 132 of the Internal Revenue Code.  Revenue Procedure 97-59 explains the application of these rules in more detail.  In addition, Revenue Ruling 63-77 states allowances or reimbursements made to individuals by a prospective employer for expenses incurred in connection with interviews for possible employment, which are conducted at the invitation of the prospective employer, are not “wages” subject to Federal employment taxes and the withholding of income tax. 





To the extent reimbursements do not exceed the expenses incurred, they are, under the circumstances, not includible in the gross income of such individuals for Federal income tax purposes. 























Payroll Payments – U.S. Source Income





First determine if the individual receiving payment has met their substantial presence test by using the U.S. tax residency rules as discussed in this manual.  Once this is determined you will know what graduated tax table for Federal and State taxes to use for the individual.  


There are special Federal Tax Tables for Non Resident taxation. The instructions for the graduated tax tables can be found in IRS Publication 15.  Other IRS Publications to use in reference to taxing nonresident alien are Publication 515 and 519.


Filling out a W-4 and K-4 for the nonresident alien should be as follows:


Nonresident aliens should fill out Form W-4 using the following instructions instead of the instructions on the Form W-4. This is because of the restrictions on a nonresident alien's filing status, the limited number of personal exemptions a nonresident alien is allowed, and because a nonresident alien cannot claim the standard deduction. 


Enter your social security number (SSN) on line 2. Do not enter an individual taxpayer identification number (ITIN).


Check only “Single” marital status on line 3 (regardless of your actual marital status). 


Claim only one allowance on line 5, unless you are a resident of Canada, Mexico, or South Korea, or a U.S. national.


Write “Nonresident Alien” or “NRA” on the dotted line on line 6. You can request additional withholding on line 6 at your option. 


Do not claim “Exempt” withholding status on line 7. 


Special Rules for Residents of American Samoa, Canada, Korea, Mexico, the Northern Mariana Islands, and students from India:  Nonresident aliens from these countries, in certain cases, may be permitted to claim an additional withholding allowance for their spouse and dependents.  If an individual qualifies for the additional exemption, he will be entitled to claim it using Form W-4.  The rules are as follows?


 Residents of American Samoa, Canada, Mexico, and the Northern Mariana Islands may claim: “Single” marital status, One personal withholding allowance, plus withholding allowances for spouse and dependents, following the same rules applicable to U.S. citizens, and must write “Nonresident Alien” on the dotted line at Line 6 so that an additional amount is added to the taxable base.


Resident of Korea may claim: “Single” marital status, one personal withholding allowance, plus withholding allowances for spouse and dependents present with them in the U.S. and following the same rules applicable to U.S. citizens and must write “Nonresident Alien” on the dotted line at Line 6 so that an additional amount is added to their taxable base.


Students from India may claim:  “Single” marital status, one personal withholding allowance, plus one withholding allowance for a spouse present in the U.S., and personal withholding allowances for any dependents present in the U.S. who are also resident aliens of the U.S.  Students from India are not required to have the additional amount added to their federal taxable wages (use the citizen tax table). Individuals from India who are not students are not eligible for this special withholding process.


Once the nonresident alien reaches the date they meet their substantial presence test, they are taxed like a U.S. citizen is taxed.  They can then fill out the W-4 and K-4 without restrictions.  They should do a W-4 at the time they meet substantial presence to remove the “Nonresident Alien” from dotted line at Line 6.


If the individual has a tax treaty and the 8233 and the attachment is turned in and processed, found in the Tax Treaty section of this manual, then the individual is exempt from federal and state taxes according to the treaty.  The 8233 form and attachment must be completed every year in order for the individual to be exempt for that year.  In the year their substantial presence test is met, the student would do the 8233 form and attachment for the part of the year they are a nonresident alien and a W-9 and attachment for the part of the year they are a resident alien in order to make them exempt from taxes.  The W-9 is completed only once and it is not sent to the IRS.  Topeka’s system has no way of tracking the tax treaty once they have met substantial presence since a resident alien for tax purposes is not to receive a 1042-S except for their transition year(the year they meet substantial presence).  Therefore, when the student is past their transition year, they will have to claim the treaty benefits on the income tax return.


Nonresident Aliens F, J, M or Q performing services to carry out the purpose of the issuance of their visa are exempt from Social Security or FICA. This is established in Section 3121 (b) (19).  When they meet their substantial presence test, they then become eligible to pay FICA at the beginning of the year they meet substantial presence test.  The students meeting their substantial presence test can be exempt under Section 3121 (b) (10) “student FICA” exemption which generally provides that a student who works for the school at which he is enrolled and regularly attends classes is exempt for the FICA tax.   This exemption applies equally to U.S. citizen and nonresident alien students.  The Section 3121 (b) (10) may be available for those nonresident alien student employees who do not qualify under Section 3121 (b) (19).


Criteria for FICA Tax Exemption Under Section 3121 (b) (19)


	To be exempt from OASDI and Medicare tax under section 3121 (b) (19) an individual must be:


A nonresident alien for tax purposes;


Present in the U.S. under a F, J, M, OR Q immigration status;


Performing services in accordance with the primary purpose of the visa’s  issuance. 	








YEAR END REPORTING TO NONRESIDENT ALIEN


In some cases a nonresident alien may receive either a Form 1042-S or a Form W-2; however, there are situations in which an individual will receive both forms.  Generally, a nonresident alien will be in one of the following situations:


If an individual receives payment for independent personal services or passive income (e.g., royalty, dividend), he will receive a Form 1042-S (NEVER Form 1099);


If an individual receives a non-qualified scholarship or fellowship grant, he will receive a Form 1042-S;


If an individual (i) claims a tax treaty exemption for compensation that has a maximum exemption dollar limit, and (ii) has annual earnings applied to that tax treaty exemption that are less than that limit, he will receive only Form 1042-S;


If an individual claims a tax treaty exemption and his compensation exceeds the tax treaty dollar and/or time limit, the withholding agent must begin withholding tax at the graduated tax withholding rates per the W-4 and K-4.  The individual will receive a Form 1042-S that reports the portion of compensation that was exempt from tax withholding due to the tax treaty; the portion of compensation that was taxed at graduated tax withholding rates will be reported on Form W-2; and


If an individual receives compensation for which (i) there is no tax treaty exemption, (ii) a tax treaty exemption does not apply, or (iii) he does not claim the tax treaty exemption, he will receive a Form W-2; if such individual also receives a non-service scholarship/fellowship, he will also receive a Form 1042-S to report any taxable portions of the non-service scholarship/fellowship.


The tax treaties are flagged electronically to Topeka on the Management Reporting Interface.   The Pay Detail Interface will include whether the earnings are coded as tax treaty income and reported on a 1042-S or whether they have met their maximum allowable exempt amount and need to be taxed and submitted on a W-2.  That will determine whether Topeka sends out a 1042-S or a W-2 or both.  Topeka will send the 1042-S at year end to the respective Regent.  Then the Regent will mail them out to the nonresident alien.


DECIDING WHICH FORMS TO FILE


�


Type of Income		Form (Nonresident Alien)	Form (Resident Alien)


Compensation  			W-2				   W-2


(Dependent) Tax


Withheld





Compensation			            1042-S				1042-S


(Dependent) Tax


Treaty Exempt, no FICA





Compensation			1042-S (wages)		1042-S (wages)


(Dependent) Tax		W-2(Fed taxable wages,	W-2(Fed taxable wages,


Treaty Exempt, with	            FICA wages, Fed tax with-	FICA wages, Fed tax  


FICA	held, FICA tax withheld	withheld, FICA tax  


								withheld


Compensation			            1042-S				1099


(Independent)							(if $600 or more)


Scholarship/Fellowship		1042-S			No reporting


(Non-Service)





Royalty				1042-S				1099


Other Income			            1042-S				1099


									(if $600 or more)




















Taxation of Scholarship











All amounts paid to nonresident aliens in the form of scholarships, fellowships, grants, and financial aid must be reported to the IRS on forms 1042, annual summary, ) and 1042-S, individual statement, , regardless of the amount paid, and regardless of whether the amounts are taxable. This does not include scholarships nonresident alien students receive from sources outside the university. The issuing agency is responsible for the reporting and withholding on the awards they grant to nonresident alien students.





All amounts paid to nonresident aliens in the form of scholarships, fellowships, grants and financial aid are subject to federal income tax withholding at the rate of 35% (30% Federal Withholding and 5% State Withholding) unless the payments are exempt from tax under the Internal Revenue Code or a tax treaty. However, payees who are temporarily present in the U.S. holding F-1, J-1, M-1 or Q-1 visas  are subject to withholding at only 19% (14% Federal Withholding and 5% State Withholding) of the taxable portion of the award.





If the individual is a candidate for a degree at the university, the portions of a scholarship, fellowship, or grant that are used to pay tuition, fees, books, supplies, or equipment required for enrollment are considered qualified educational expenses and are not taxable under section 117 of the Internal Revenue Code. Any portion of the scholarship, fellowship, or grant over and above qualified educational expenses is taxable.





Any nonresident alien student who claims that part or all of his scholarship or fellowship is exempt from taxation because of a tax treaty must have Form W-8 on file. Additional guidance concerning the IRS form W-8 series of forms may be found through the following link . . . � HYPERLINK "http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx" �http://www.da.ks.gov/ar/genacct/NRA/IRSFORMSANDPUBLICATIONS.xlsx�















































TuitionWaivers/Reductions











Tuition waivers, fellowships, scholarships, or grants paid to or on behalf of nonresident aliens which require that the recipient perform services in exchange for the reduction or aid (such as graduate assistantships) are taxable as wages, are reportable to the IRS, and are subject to withholding rules.  However, some exceptions to this general rule are applicable under certain facts and circumstances.  





Staff rates afforded to institutional personnel are not waivers of fees, and are considered to be pricing adjustments of the State.  Please consult Kansas Statutes, Administrative Regulations and Board of Regents Policy for additional information concerning employee tuition benefits.  Additional guidance can be found in 





Kansas Administrative Regulations 88-3-9and Kansas Statutes Annotated 76-729.





Waiver of hourly tuition for graduate teaching assistants (GTA) is considered a qualified scholarship but not a payment.  GTAs are employed by institutions and paid through the payroll process.  Generally, the GTA wage falls within a range that reflects the market rate for the services provided.  Additionally, GTAs are granted a waiver of tuition but because they are otherwise adequately compensated for their services, this reduction in fees is considered a qualified scholarship.  As a qualified scholarship used for tuition, the amount would be exempt from withholding.





Tuition waivers or reductions would not be considered payments because they do not meet the definition of a periodic payment per code section 1441 and code section 6041.  IRS regulation Sec 1.6041-1 addresses the requirements for return information for payments aggregating to $600 or more.  Although that section does not specifically address tuition waivers, it does define when a payment is deemed to be made per the following statement.  “For purposes of a return of information, an amount is deemed to have been paid when it is credited or set apart to a person without any substantial limitation or restriction as to the time or manner of payment or condition upon which payment is to be made, and is made available to him so that it may be drawn at any time, and its receipt brought within his own control and disposition.”  A tuition waiver that is a qualified scholarship would not meet this standard and therefore would not be reportable.  





Miscellaneous tuition waivers granted to any nonresident aliens will have to be reviewed to determine if the same standards, as discussed above, could be applied to them.  Each waiver will need to have the related facts and circumstances evaluated to determine whether any reporting or withholding would be required.  Each institution will have responsibility for evaluating their own waiver policies.
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